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In the Court of Appeals of the District of Columbia. 


No. 2717. 

The United States ok America ex Relatione The Lincoln 
Highway Association, Appellant, 

vs. 

Thomas Ewing, Commissioner of Patents. 


a Supreme Court of the District of Columbia. 

No. 56838. At Law. 

The United States of America ex Relatione The Lincoln 
Highway Association, Petitioner, 

VS. 

Thomas Ewing, Commissioner of Patents, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: P 

1 Petition for Mandamus. 

Filed April 21, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56838. 

The United States of America ex Relatione The Lincoln 

Highway Association 

v. 

Thomas Ewing, Commissioner of Patents. 

To the Supreme Court of the District of Columbia: 

s ho ^° Ur P etitioner > The Lin wln Highway Association, respectfully 

(1) That your petitioner, The Lincoln Highway Association i« 
a corporation organized and existing under the laws of the sS of 
1—2717a 
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Michigan, having a place of business at Detroit, Wayne County, 
Michigan. 

(2) That your petitioner acquired by transfer from Henry B. 
Joy all rights to a certain label of which the said Henry B. Joy was 
the author and which was entitled ‘‘Lincoln Highway/' and on and 
before September 5, 1913, your petitioner was the proprietor of said 
label and still is such proprietor. 

(3) That being the proprietor of said label, your petitioner on or 
about September 5, 1913, first published said label with notice of 
copyright thereon as required by the copyright laws of the United 
States and used said label as a label for highways and roads in the 
United States so constructed or made as to permit travel over them, 

the said label being actually placed on said roads at the edge 

2 . thereof as a means of designating or describing said high¬ 

way or road. 

(4) That on or about September 8, 1913, your petitioner filed in 
the United States Patent Office ten copies of said label together with 
an application for registration of said label, complying in all respects 
with the law* and rules of the Patent Office in such cases made and 
provided, the said application being identified by Serial No. 17,609. 

(5) That said application for registration was made under the 
copyright laws of the United States but because of Section 3 of the 
Act of Congress relating to patents, trade marks, and copyrights, 
approved June 18, 1874, (18 Stat. L. p. 78), the application was 
made to the Commissioner of Patents in the United States Patent 
Office, that section being as follows: 

“Sec. 3. That in the construction of this act the words ‘engraving, 
cut, and print’ shall be applied only to pictorial illustrations or 
works connected with the fine arts, and no prints or labels designed 
to be used for any other articles of manufacture shall be entered 
under the copyright law, but may be registered in the Patent Office. 
And the Commissioner of Patents is hereby charged with the super¬ 
vision and control of the entry or registry of such prints or labels, 
in conformity with the regulations provided by law as to copyright 
of prints, except that there shall be paid for recording the title of 
any print or label, not a trade mark, six dollars, which shall cover 
the expense of furnishing a copy of the record, under the seal of 
the Commissioner of Patents, to the party entering the same/’ 

(6) That under date of September 23, 1913, your petitioner re¬ 
ceived from the Commissioner of Patents a copy of an action by the 
Examiner in charge of the case refusing to register the label on the 
ground that it “is not descriptive of an article of manufacture.” 

(7) That thereupon your petitioner filed with the Register of 
Copyrights in the Library of Congress an application in due form 

of law’ for the registration of the label as a w ork of art under 

3 the general copyright law, and under date of October 21, 

1913, received a letter from the Register of Copyrights re¬ 
fusing to register the label in that Office and saying among other 
things 

“The article consists simply in a strip of paper printed in three 
colors, red, white and blue, with the letter ‘L’ and the words ‘Lincoln 
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highway’ on it. It is not a picture of anything, and it is not a work 

admitted f ' e /h eam | ng °/ the C0 Py ri g ht law, although it may be 

oSt^ Thk ^Hi^ 6 ° f r f gume “ t ’ that U has a certain artistic 
r ^ hc q , uahty would > according to the approved doc- 

Kirif n? the article ° f utility - the ‘wad marker,’ and 
cured!^ f tlhty ’ as you are aware > copyright cannot be se- 

thi 8 Pfltent at nffi ere r fter y< ?“ r P etitioner persisted in its application in 
the Patent Office for registration, and under date of November 28 

by tiTxam1neT4tg: mm 0ner ° f PatentS a C ° Py ° f an action 

The Examiner is still of the opinion that a highway is not such 
an article of manufacture as is contemplated by the copyright statute 

intend b?' th. cSji&H £?”“* ’°"" W “ b ‘" ''■» *“* 

^hereafter the Examiner made his refusal to register 
the said laliel final and your petitioner thereupon appealed to the 

the^Ex'am'iner ' n l ,erson and in his answer to that appeal 

<t • <<Th i' s £..*? appeal from the refusal to register a label entitled 
Emcoln Highway, registration having been refused on the ground 
tnat it is not applied to an article of manufacture. * * * 

A highway is regarded as in the nature of realty or as a species 
oi architecture and not a ‘manufacture’ within the meaning of this 
term as used in the Copyright Act.” 

A /in c0 £{ ° f the Examiner ’ s answer is hereto attached as Exhibit A 

(10) That your petitioner through its counsel was given a hear^ 
mg on said appeal by the Commissioner of Patents, Thomas Ewing 

in person, and under date of February 17, 1914, received a 
4 communication from the said Commissioner of Patents in 
the case reading: 

“A highway is not an article of manufacture. 

The decision of the Examiner of Trademarks is affirmed.” 

(11) That the Commissioner of Patents has at no time alleged 
that your petitioner’s label is not an intellectual production possess¬ 
ing sufficient artistic merit to be the subject of copyright protection 
under the Print and Label law, and has not at any time alleged that 
it has not in fact been used on highways as a label nor has he alleged 

. that the label does not on its face aside from its use indicate and 
designate a highway and the sole and only ground alleged for re¬ 
fusing registration is that “a highway is not an article of manu¬ 
facture.” 

(12) That as a matter of fact the word “highway” as used in your 
petitioner’s label and as that word would be universally understood 
by the public reading the label, means a physically constructed road- 

, designed to make travel over it easy and one which has been 
made or manufactured by the work of man and therefore the allega¬ 
tion that the word does not mean and refer to an article of manu¬ 
facture is not based on any exercise of discretion to determine any 
open question of fact but is mere arbitrary dictum about a fact ap- 
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parent on the face of the record and is therefore an abuse of dis¬ 
cretion. 

(13) That the Commissioner of Patents having made no findings 
adverse to your petitioner’s right to register its label on any point 
calling for an exercise of discretion, it became and is now his plain, 
clear, ministerial duty under the law to register said label in the 
Patent Office. 

(14) That your petitioner through its counsel endeavored to get 
the Commissioner of Patents to grant a rehearing after his 

5 said decision of February 17, 1014. but the said Commissioner 
refused orally to grant such rehearing and your petitioner 

has therefore exhausted his remedy in the Patent Office. 

(15) That your petitioner is advised that no right of appeal exists 
from the said decision of the Commissioner of Patents and having 
exhausted all means in the Patent Office to obtain its legal rights 
has no other means for obtaining said rights save by a writ of man¬ 
damus. 

Wherefore, your petitioner prays that a peremptory writ of man¬ 
damus be granted by this Honorable Court commanding Thomas 
Ewing, Commissioner of Patents, to cause your petitioner’s said label 
to be registered in the Patent Office in accordance with law. 

And your petitioner will ever prav. etc. 

THE LINCOLN HIGHWAY 
ASSOCIATION, 

By HENRY B. JOY. 

JOHN M. COIT, 

MILTON TIBBETTS, 

Attorneys for Petitioner. 

County of Wayne, 

State of Michigan, ss: 

Henry B. Jov, being duly sworn, says that he is President of the 
above named The Lincoln Highwav Association; that he has read 
the foregoing petition and knows the contents thereof and that the 
same is true of his own knowledge except those matters therein 
stated to be alleged on information and belief, and as to those mat¬ 
ters he believes it to be true. 

HENRY B. JOY. 

Subscribed and sworn to before me this 8th day of April, 1914. 
[seal.] LE ROI J. WILLIAMS, 

Notary Public , Wayne Co. 

My Commission Expires Sept. 3rd, 1916. 
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b Exhibit “A.” 

Examiner’s Statement. 

United States Patent Office. 

Before the Commissioner on Appeal. 

Application of The Lincoln Highway Association. Label for High 
ways. Filed September 8, 1913. Serial Number 17,609. 

Attorney: Milton Tibbetts, Detroit, Mich. 

Examiner's Statement . 


, <T T hls . iS TT- n i appe ? 1 from the refllsal to register a label entitled 

Lincoln Highway, registration having been refused on the ground 
that it is not applied to an article of manufacture. 

Section 3 of the Act of .Tune 18, 1874, under which authority is 
given the Patent Office to register prints and labels, provides that a 
P^t °r yi i s ^ a ^ >e a Ppbcd to an article of manufacture. Rule 
29 of the Rules for the Registration of Prints and Labels specifies 

an article of manufacture” a« the proper subject matter for registra¬ 
tion of a label. 

A highway is regarded as in the nature of realty or as a species 
of architecture and not a “manufacture” within the meaning of 
this term as used in the Copyright Act. One of the decisions relied 

° n ni Inn in? t0 reffi?ter a PPHcant’s label is ex parte Lewis, 54 
O. (j. 1890. In that case, the Commissioner held that the exterior 
of a country house was not proper subject matter for the grant of a 
design patent. The term “article of manufacture” used in 
7 the Design Statute (Section 4929, R. S.) has been regarded 
as having the same significance as the same term used in the 
Copyright Act, and consequently this decision in the Lewis case has 
been relied upon in print and label cases. While a roof structure 
may be an article of manufacture, (Ritter-Conlev Manufacturing 
Company v. Aiken, 203 F. R. 899) it does not follow that a com¬ 
pleted house is an article of manufacture. This office does grant 
registration of labels applied to roof structures, such as metal roofing 
or asphalt roofing. To do this, however, is regarded as not incon¬ 
sistent with refusing to register a label for a house, a highway a con¬ 
crete bridge or similar articles. 

In e X< parte Bowles, 97 0. G. 2308, the Commissioner held 

By -articles of manufacture,’ referred to in Section 3 of the 
Copynght Act, is meant all vendable commodities produced by hand 
machinery or art. The word Vendable’ indicates that by 'commodi¬ 
ties is to be understood commodities in a commercial sense. So 
used this word means 'any movable and tangible thing that is pro¬ 
duced or used as a subject of barter and sale.’ ” (Syllabus.) 
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This interpretation of the Copyright Act prevents the registration 
of a label for a highway, in the opinion of the examiner. 

To grant registration for a label as applied to a highway would 
be a precedent, it is believed, for granting registration for a com¬ 
plete dwelling house, a memorial hall, a concrete bridge, or similar 
structure, and it is the established policy to refuse to grant a label 
for such structures. 

Attention is also invited to the ruling in the case of ex parte Roy 
v. Nourse, 54 0. G. 1267. In that case the Commissioner 
said: 

8 “The language of the statutes and that of the Courts there¬ 

fore renders it clear that the things to which trademarks may 
be affixed so as to be protected and registered are what are ordinarily 
termed in law ‘goods, wares and merchandise’—that is, articles of 
ordinary commerce such as may be transported from one country 
to another in contradistinction to all those fixed species of property 
which the law includes under the term ‘real estate.’ ’ 

It is true that the trademark statute (Act of March 3, 1881) 
refers to articles of “merchandise rather than an article of “manu¬ 
facture,” but if a trademark can be applied only to such articles as 
are specified in the paragraph quoted above, it would appear neces¬ 
sarily to follow that a label may not be applied to real estate and 
such structures as the applicant has specified in this application. 

The applicant has l>een required to amend the statement by can¬ 
celing the words “roads and roadbeds’ on the ground that his label 
is not descriptive of anything except a highway. This requirement 
was made in accordance with the ruling in the case of ex parte The 
Lion Fig & Date Company, 102 O. G. 823, and the cases therein 
cited. Applicant’s label shows that it is used upon a highway but 
not upon roads and roadbeds. Rule 30 provides that a label must 
be descriptive of the article on which it is used. The applicant refers 
to two label registrations, numbered 14,785 and 14,787, to indicate 
that the requirement is erroneous. A casual inspection of the files, 
however, will show that these registrations do not bear out its con¬ 
tention. The “Washezee” label shows that it is used upon a deter¬ 
gent and the Colegate label upon a soap. 

For the reasons above given, registration was refused and the 
formal requirement was made. 

Very respectfully, -, 

Examiner of Trademarks and Designs. 


Jan. 10, 1914. 




m ' 
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In the Supreme Court of the District of Columbia. 

The United States of America ex Relatione The Lincoln 

Highway Association 
v. 

Thomas Ewing, Commissioner of Patents. 


Petition and Motion. 

In the Matter of the Petition of The Lincoln Highway Associa¬ 
tion Praying a Writ of Mandamus: 


t vr^i? 0w c ? m ® s The Lincoln Highway Association, a corporation 
of Michigan, by its attorney and counsel, John M. Coit, and respect- 
fully asks leave of the Court to file a petition herewith exhibited for 
a writ of mandamus to Thomas Ewing, Commissioner of Patents 

i . i • *ijji ™and prays the Court to direct a 

rule to be issued to the said Thomas Ewing, Commissioner of Pat¬ 
ents, to show cause on a day to be fixed bv the Court why a per¬ 
emptory writ of mandamus should not issue commanding said 
Thomas Ewing, Commissioner of Patents, to cause said label to be 
registered in the United States Patent Office according to law. 

JOHN M. COIT, 

Attorney and Counsel for Petitioner. 


Rule to Show Cause. 

Filed April 21, 1914. 

******* 

On reading the petiton for the writ of mandamus in this cause and 
upon considering the same, it is this 21st day of April, 1914, ordered 
that the respondent, Thomas Ewing, Commissioner of Patents show 
cause herein on the 1st day of May, 1914, before this Court why the 
said writ of mandamus should not issue as prayed, provided that a 
copy of this order and petition be served on the respondent on or 
before the 25th day of April, 1914. 

JOB BARNARD, Justice. 


Marshal's Return. 

Served copy of within rule to show cause together with copy of 
petition on Thomas Ewing, Commissioner of Patents, April 21, 1914. 

MAURICE SPLAIN, Marshal , 
C. R. S. 







Filed May 1, 1914. 

* * * * * * * 

The Honorable the Justices of the Supreme Court of the District of 

Columbia: 

The respondent, Thomas Ewing, Commissioner of Patents, para¬ 
graph for paragraph, to an order to show cause why a writ of man-' 
damus should not issue in answer to relator’s petition, says upon 
information and belief: 

11 1 and 2. Concerning the allegations that the Lincoln 
Highway Association is a corporation organized and exist¬ 
ing under the laws of the State of Michigan, and that it acquired by 
transfer from Henry B. Joy all rights to a certain label of whicn 
said Henry B. Joy was the author, respondent avers that he is with¬ 
out knowledge other than the allegations contained in the relator’s 
petition and in the application for registration of the label filed by 
the Lincoln Highway Association. 

3. Respondent avers that he has no information that the said 
label was used by petitioner other than that contained in the peti¬ 
tion itself. 

4. Respondent admits that on September 8, 1913, an application 
for registration of a label was filed by petitioner and that said appli¬ 
cation was numbered 17,609. 

5. Respondent admits that the Act of June 18, 1874, provides for 
the registration of certain labels in the Patent Office. 

6. 7, 8, 9 and 10. Respondent admits that the allegations of para¬ 
graphs 6, 7, 8, 9 and 10 of the petition are true. 

11. Respondent admit* that registration of the label was refused 
on the ground that a “highway” is not an article of manufacture. 

12. Respondent denies that his action in refusing to register the 
label was an abuse of discretion, and further answering says that 
under the Act of June 18, 1874, labels can be registered in the Pat¬ 
ent Office only when applied to articles of manufacture, and that 
when application is made for the registration of a label, it is his 
duty under the law to determine whether or not that label is one 
designed to be applied to an article of manufacture. 

13. Respondent denies the allegations of paragraph 13 of 

12 the petition and avers that he has made a finding adverse to 
petitioner’s right to register this label on a point calling for 

the exercise of discretion. 

Respondent further answering avers that petitioner’s application 
for registration, a copy of which is attached hereto, and made a part 
hereof, shows that the highway referred to therein is not a- “article 
of manufacture.” 

14. Respondent admits that the allegations of paragraph 14 of 
the petition are true. 

15. Respondent admits that no appeal lies from his decision re¬ 
fusing to register a label, but avers that the statute does not confer 
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upon petitioner the right to have the allegei label in this case regis¬ 
tered in the Patent Office. 


And now having fully answered the said petition, respondent 
prays that the rule to show cause against him be discharged and 
tnat tie be hence dismissed with his reasonable costs. 

THOMAS EWING, 

ROBERT F. WHITEHEAD, Commoner of Patent a. 
Attorney for Respondent. 


District of Columbia, ss : 

l > f hon ‘f; s E «' in g. being first duly sworn, on oath, depose and say 
that I am the Commissioner of Patents; that I have read the fori 
going answer by me subscribed and know the contents thereof - that 
the matters and things therein stated of my own knowledge are true 
&nd those stated to be on information and belief I believe to be true 

THOMAS EWING. 


Subscribed and sworn to before me this 30th day of Anril 1914 
[seal.], tt r-i.— > 


13 


MT’EG. 


GEORGE H. BRADDOCK, 
Notary Public in and for D. C. 


Copy. 

B-847. 


H. B. J. 


Mail Room, 
Sep. 8, 1913, 

U. S. Patent Office. 


Serial No. 17,609, Paper No. —. O. K. 
Application. 

In the United States Patent Office. 


Per A. Application for Copyright Registration of [Print or]* 

Label. 

To the Commissioner of Patents: 

Your Petitioner, The Lincoln Highway Association, a corpora¬ 
tion existing under the laws of the State of Michigan having a 
place of business at Detroit, Wayne County, Michigan, ’whose post 

* A ° f . 18 Dime Savings Bank Building, Detroit, 

Per A. /Michigan, the proprietor of the [Print or]* Label ten 
tt copies of which are enclosed herewith and entitled “Lin¬ 
coln Highway,” prays that said [Print or]* Label be 
registered under the Laws and Statutes pertaining 


[• Words In brackets erased In copy.] 

2—2717a 





10 


U. S. OF A. EX REL. LINCOLN HIGHWAY ASS'N VS. 


Your Petitioner states that Henry B. Joy, a citizen of the United 
States, and resident of Detroit, Michigan, is the author 
Per A. said [Print or}* Label; that said [Print or]* Label is to 
be used for and in connection with highways, roads and * 
roadbeds established and to be established, made and to be made, in 
and through several of the States of the United States, and particu¬ 
larly for such highway, road or roadbed extending from New York 
to San Francisco, through the States of New York, New Jersey, 
Pennsylvania, and others, and for and upon charts, maps and litera¬ 
ture published in connection with such highways, etc.; 
Per A. that said [Print or]* Label was first published with 
notice of copyright on September 5, 1913, and that the 
statutory fee of Six Dollars ($6.00) is enclosed. 

14 Your Petitioner hereby appoints Milton Tibbets (Regis¬ 

tration No. 5403), of Detroit, Michigan, its attorney, with 
full power of substitution and revocation, to prosecute this applica¬ 
tion, to receive the certificate when issued, and to transact all busi¬ 
ness in the Patent Office connected therewith. 

Signed at Detroit, Wayne County, Michigan, this sixth day of 
September, 1913. 

THE LINCOLN HIGHWAY 
ASSOCIATION. 

By HENRY B. JOY, (Signed.) 

President. 


[* Words in brackets erased in copy.] 

Label Forming Part of Application, Serial No. 17,609, Filed Sep¬ 
tember 8, 1913. 



LINCOLN 
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Motion for Judgment. 
Filed May 6, 1914. 


* 

•bsks “ p " ndMi 

JOHN M. COIT, 

May 4, 1914 Attorney for Relators. 

3-M. 


Opinion of Court. 

Filed May 19, 1914. 

Patent Office. ’ ' * 8 label to *» registered in the 

JJ’.Sn* 2“Ji£4"i.“t”SL a "' i °' k "* 

-sate* fer r* *" tz 

16 °Tu e ^ atln f or describir >g such highway or road 

Office ten copfes of salHaVl" S anffiTcab 19 f 3 ’ ffl «? in the P ^nt 
**> No 17,609, &*£»,“■* 

of June 18, 1874, (18 Stat, 78) ’ ™ 8 Sect,on 3 - 801 

Thereupon, application was made to have the opmp POff ; 0 * j 
under the copyright law, but the Register of Cop^TghteTfuLl 
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registration, because, in his opinion, the article consisted simply in 
a strip of paper printed in three colors, red, white, and blue, with 
the letter “L,” and the words “Lincoln Highway/’ on it, and it is 
not a picture of anything, and not a work of art in the meaning of 
the copyright law; but that it savored more of an article of utility, 
being a road-marker, and for articles of utility a copyright cannot 
be secured. 

The relator persisted in its application in the Patent Office, and 
was presented with a second opinion of the examiner, holding that 
a highway is not such an article of manufacture as is contemplated 
by the copyright law, but that it should be classified as real 
estate. 

17 The refusal of the examiner being final, an appeal was 
taken to the Commissioner of Patents, by the relator, and on 

hearing, the Commissioner affirmed the decision of the examiner, 
claiming that a highway is not an article of manufacture. The 
relator avers that there is no right of appeal from the said decision 
of the Commissioner of Patents, and that it is advised that it has 
no other means for obtaining its alleged legal rights in the prem¬ 
ises, than by the writ of mandamus. 

The answer of the respondent admits the refusal to register the 
label, on the ground that a highway is not an article of manu¬ 
facture: and says that labels can be registered in the Patent Office 
only when applied to articles of manufacture; and that when appli¬ 
cation is made for such registration, it is his official duty to deter¬ 
mine whether or not the label proposed is one designed to be applied 
to an article of manufacture. 

He also admits that no appeal lies from his decision refusing to 
register the label; and avers that the statute does not confer upon 
the petitioner any right to have the said label registered in the Pat¬ 
ent Office. 

The case comes on for hearing on the petition and answer, and 
the exhibits that accompany each, the relator having filed a motion 
for judgment for a peremptory writ, notwithstanding respondent’s 
answer. 

The question raised by the pleadings is not whether the decision 
of the Commissioner of Patents is right or wrong; but whether the 
court can, in a mandamus proceeding, direct and compel the Com¬ 
missioner to register a label in his office which he honestly and rea¬ 
sonably decides is not of the character which entitled it to be regis¬ 
tered. 

The statute does not define a label, or the character of articles of 
manufacture for which it is to be used; but the Pules of the 

18 Patent Office do define it, and. in a measure, define the article 
on which, or for which, it is to be used. 

Pule 29 defines the word “label.” as “an artistic and intellectual 
production, impressed or stamped directly upon the article of manu¬ 
facture, or upon a slip or piece of paper or other material to be at¬ 
tached in any manner to manufactured articles, or to bottles, boxes, 
and packages containing them, to indicate the article of manufac¬ 
ture.” 
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Rule 30 provides that “no print or label can be registered unless 
it properly belongs to an article of manufacture, and is descriptive 
thereof, and is as above defined.” 

* n , P r ? S( : nt case > » difficult to say that the slip of paper 
called the label, can be said to be “an artistic and intellectual pro¬ 
duction; and it is doubtful, if it is “artistic and intellectual,” that 
it can be attached in any way to a highway within the meaning of 
the statute and the rules, even if a highway can properlv be called 
an article of manufacture. 

™ a Court of Appeals held, in the case of Allen, Commissioner, 

n p ni 97 d i u X rel ; R ^ ina Music Box Company, 22 Appeals 

u \y > that where the Commissioner of Patents denies an appli¬ 
cation for registration of a label, on the ground that it is not de¬ 
scriptive of the article for which it is used, and therefore not regis¬ 
trable, that this court has no power to review his decision by man¬ 
damus, because his duty under the statute in that event, does not 
require the performance of a mere ministerial act, hut requires a 
determination bv him of the question whether the thing presented 
IQ registration is or is not a label, as defined by the statutes. 

y e examiner in his decision or statement, which accom- 

panies tRe , Petition herein as Exhibit A, places the refusal 
to register this label on the ground that the words “Lincoln High- 
way, if it describes anything, descries something that is not an 
article of manufacture, within the meaning of the term as used in 
the copyright and patent law. 

a 5 X *i^‘? r u e Rm 'l es ’ ^7 C. G.. 2308, he says the Commissioner 
decided that by articles of manufacture referred to in said Section 3 
of the copyright act, is meant all vendible commodities produced 
by hand, machinery, or art. That is to say, that manufactured 
articles must be commodities which are things of commerce, and 

tangible things produced for use, and wdiich may be subjects of 
barter and sale. 

In Roy y. Nourse, 54 O. G., 1285, a ruling of the Commissioner 
is referred to, wherein he says the language of the statutes, and that 
of the courts, renders it clear that the things to which trademarks 
may be affixed, so as to l>e protected and registered, are what are 
ordinarily termed in law, “goods, wares, and merchandise,” articles 
of ordinary commerce, such as may be transported from one coun¬ 
ty. I** another, in contradistinction to those fixed pieces of property 
which the law includes in the term real estate. 

« T? 1 ? trademark law use? the word “merchandise,” instead of 
artides of manufacture,” but by analogy it would seem that the 
word label to be registered, designed to be used for any other 

articles of manufacture,” should naturally be applied to the same 
class of property. 

In one sense, there can be no question perhaps, but that a high- 
way, which requires grading, bridging, and rounding up 
20 may be properly called an article of manufacture; but there 
is certainly some doubt as to whether a “label” can be ap- 
plied or attached to such an article. 

The label in this case, however, does not describe the highway. 
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It simply uses the words “Lincoln Highway/’ thus giving a name to 
some kind of highway already laid out or contemplated, but it in 
no sense defines or describes the character of such highway. 

Under the authorities governing this court in mandamus cases, 
there is too much doubt and uncertainty as to the right of the re¬ 
lator to have its said label registered in the Patent Office, and too 
much doubt as to the duty of the respondent to register the same, 
to warrant the court in issuing the writ. 

The motion of the relator for judgment will therefore be over¬ 
ruled, the prayer for the writ of mandamus denied, and the petition 
dismissed. 

JOB BARNARD, Justice. 

% 

Supreme Court of the District of Columbia. 

Tuesixay, May 19, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

% 

******* 

This cause coming on to be heard upon the petition filed herein, 
rule to show cause, answer of respondent, and motion of Relator for 
a peremptory Writ of Mandamus, and having heretofore been 
argued and submitted to the Court, it is considered that said Motion 
be, and it is hereby overruled, the rule to show cause be, and it is 
hereby discharged, the petition dismissed, and that the Re- 
21 spondent recover against the Relator the costs of his defense, 
to be taxed bv the Clerk, and have execution thereof. 

Order for Appeal. 

Filed June 12, 1914. 

******* 

The Clerk of said Court will please note an appeal in the above 
cause. 

JOHN M. COIT, 

Attorney for Lincoln Highway 

Association, Petitioner. 

Citation waived & consent to $50 deposit in lieu of bond on appeal. 

R. F. WHITEHEAD, 

Att’y for Appellee. 

Memorandum. 

June 12, 1914.—$50 deposited in lieu of bond on appeal. 






THOMAS EWING, COMMISSIONER OF PATENTS. 


Assignment of Errors. 


Filed June 12, 1914. 


And now comes the above named relator, the Lincoln Highway 
Association, and says that in the records and proceedings of the 
Supreme Court in the above entitled cause and in the order filed 

f" d « n ‘ ered ,. ther « ,n <’'• a . b out May 19, 1914, denying and dismiss¬ 
ing the motion for the writ of mandamus there is manifest error; 
and for error the said relator assigns the following upon their ap- 
peal from the said order, to wit: F 

1. The court erred in holding that the label in this case does not 
describe the article to which it is applied as required by law 
11 "ben the Commissioner of Patents made no such objection 

» cmplyrthlLTr" “““ 

2 The court erred in holding that there is some doubt as to 
whether a label can be applied or attached to a highway when the 
petition alleges that it has been so applied and the Commissioner has 
admitted this allegation. 

3. The court erred in ruling in effect that the words “articles of 

“merchandise ”' n * ' 6 ^ r ' n * and law really mean articles of 

4. The court erred in ruling that it is difficult to sav that the 
label hi this case is an artistic or intellectual production” when 
the Commissioner made a favorable ruling on that point and so 
admits in the answer. 

.J?'-,T he e " ed , in considering other questions as to the regis¬ 
trability of the label as bearing on the right to mandamus aside 
from the single ground of refusal given by the Commissioner, viz. 
that a highway is not an article of manufacture. 

6. The court erred in refusing to grant the mandamus after hav¬ 
ing overruled the only ground given by the Commissioner for his 
refusal saying In one sense, there can be no question perhaps, but 
that a highway, which requires grading, bridging, and rounding 
up^ may be properly called an article of manufacture ” 6 

.. 7 - The court erred in denying and dismissing the motion for 
the wnt of mandamus and in not granting the same. 

W herefore and for divers other errors in the record of this cause 
appearing the relator prays that the order aforesaid may be reversed 
and annulled insofar as it denies and dismisses the motion for the 
wnt of mandamus with costs and that an order may be 
23 entered directing the writ of mandamus to be issued as 
prayed for with costs m favor of the relator. 

JOHN M. COIT, 

* • Attorney for Relator . 
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Designation of Record. 

Filed June 13, 1914. 

******* 

The Clerk will please include in the transcript for use on appeal 
the following papers: 

The petition for mandamus with attached exhibits; 

The answer of the Respondent, Thomas Ewing, Commissioner of 
Patents; 

The motion for judgment; 

The opinion of Justice Barnard: 

The final decree; and 
The assignment of errors. 

JOHN M. COIT, 
Attorney for Appellant. 

June 12, 1914. 


24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
23, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 53838 at Law, wherein 
The United States of America, ex relatione The Lincoln Highway 
Association is Petitioner and Thomas Ewing, Commissioner of Pat¬ 
ents, is Respondent, as the same remains upon the files and of record 
in said court. 

In testimony whereof, T hereunto subscribe my name and affix 
the seal of said Court, at tlie City of Washington, in said District, 
this 2nd day of July, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2717. The United States of America ex relatione The Lincoln High¬ 
way Association, appellant, vs. Thomas Ewing, Commissioner of 
Patents. Court of Appeals, District of Columbia. Filed Jul- 3, 
1914. Henry W. Hodges, clerk. 
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IN THE 





United States of America, ex rel, 
The Lincoln Highway Association, 

v. 

Thomas Ewing, Commissioner of Patents. 


BRIEF FOR APPELLANT. 


John M. Coit, 
Attorney for Appellant. 


Pbsss or Byron S. Adams. Washington. D. C. 






IN THE 


(Horn of Appeals, liatrtrt of Columbia 


United States of America, ex rel, 
The Lincoln Highway Association, 

v . 

1 homas Ewing, Commissioner of Patents. 


BRIEF FOR APPELLANT. 


This is an appeal from the decision of Judge Barnard 
in the Supreme Court of the District of Columbia, dis¬ 
missing and denying a petition for mandamus. 


Statement of Facts. 

The petition asked that a mandamus be directed to the 
Commissioner of Patents commanding him to register in 
the Patent Office a certain label for highways. The label 
is for what is known as the “Lincoln Highway” and the 
Commissioner of Patents admits that it is the kind of label 
which can be registered and he refuses to register it on one 
ground only. He says that a highway is not an article of 
manufacture. In other words, he has ruled that no label 
can be registered for the Lincoln Highway no matter how 
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artistic and attractive it may be and no matter how much 
ingenuity and artistic skill may be displayed in designing 
it. His ruling shuts out absolutely from protection not 
merely the label actually presented but any other which may 
be designed. 

The application for registration in the Patent Office was 
made under the Print and Label Law, which is a branch 
of the copyright law. As shown by the petition and answer, 
the present appellant applied to the Register of Copyrights 
for the registration of the label, but the application was re- 1 

fused on the ground that the label was for another article 
and was therefore not registrable under the general law. 

The Commissioner of Patents on the other hand refused 
to register the label in his Office on the ground that it is 
not for another article of manufacture. Neither Govern¬ 
ment official denies that the label possesses that intrinsic 
merit and that work of an author which would entitle it 
to registration under the copyright law, but each seems to 
think that it should be registered by the other. We submit 
that it surely can not be that there is no remedy for such a 
situation. The law permits no appeal and therefore man¬ 
damus is the only remedy. On the admitted facts, it clearly 
must be the ministerial duty of either the Register of Copy¬ 
rights or the Commissioner of Patents to register the label. 

We are, of course, aware of the decision by this Court 
in the case of Allen v. Regina Music Box Co., 22 App. 

D. C., 271, 105 O. G., 747, C. D. 1903, 615, where it was 
held that in determining whether or not a print or label 
shall be registered in the Patent Office, the Commissioner 
may be called on to exercise his discretion to determine 
some debatable question. Our contention in the present 
case, however, is that the grant of the petition for a man- j 

damus will not control the discretion of the Commissioner, I 

but will merely require him to perform a plain, clear min- I 

isterial duty which devolves upon him because of the facts I 







admitted by him to exist in this case. The facts which are 
either admitted by the Commissioner or clearly shown on 
the face of the papers impose upon him a ministerial duty 
under the law of registering applicant’s label. 

It is not clear from Judge Barnard’s decision on what 
theory he denied the petition for mandamus, since he says 
in effect that the Commissioner was wrong in saying that 
a highway is not an article of manufacture. In other words, 
he overrules the only ground of refusal given by the Com¬ 
missioner and still refuses to grant the mandamus. He 
says: 

“In one sense, there can be no question perhaps, but 
that a highway, which requires grading, bridging, and 
rounding up, may be properly called an article of man¬ 
ufacture ; but there is certainly some doubt as to 
whether a Mabel’ can be applied or attached to such an 
article.” 

If, as here stated, there is no question but that a high¬ 
way is an article of manufacture, there is no question but 
that it was the ministerial duty of the Commissioner to 
register the label on his own showing. The Commissioner 
raised no question as to whether the label could be applied 
to a highway, and in fact the petition alleges and the an¬ 
swer admits that it was actually so applied. 

Judge Barnard further said: 

“The label in this case, however, does not describe 
the highway. It simply uses the words ‘Lincoln High¬ 
way,’ thus giving a name to some kind of highway al¬ 
ready laid out or contemplated, but it in no sense de¬ 
fines or describes the character of such highway.” 

No such question was raised by the Commissioner of 
Patents, and on the contrary the petition alleges and the 
answer admits that the label does describe the article to 




which it is applied. As a matter of fact, it is not the prac¬ 
tice in the Patent Office to require labels to describe the 
physical construction or the appearance of the articles, but 
merely to indicate the nature of the article. 

It appears from the opinion of Judge Barnard that he 
has not accepted as settled in the case those facts which are 
admitted by the parties, but has expressed a doubt as to the 
admited facts and because of that doubt says: 

“There is too much doubt and uncertainty as to the 
right of the relator to have its said label registered in 
the Patent Office, and too much doubt as to the duty 
of the respondent to register the same, to warrant the 
Court in issuing the writ.” 

We submit that it was error on the part of Judge Barnard 
not to accept as settled for the purpose of the present pro¬ 
ceeding all those matters which were admitted by the 
parties. It certainly is not proper to say that the Commis¬ 
sioner of Patents has exercised his discretion in refusing 
registration on those points on which the Commissioner de¬ 
cided in favor of the application for registration. It is not 
for Judge Barnard to say that the Commissioner might 
have decided against the applicant on some other point and 
if he had so decided, his discretion would not have been 
disturbed. The fact is that the Commissioner did not de¬ 
cide against the applicant on any point in the case, except 
the single one as to whether a highway is an article of 
manufacture. Judge Barnard properly overruled that 
holding and having done so should have granted the man¬ 
damus. 

Duty Ministerial, Not Discretionary. 

Appellant’s contention is that taking the facts to be as 
they are found to be by the Commissioner, it is his minis- 




terial duty to register the label. The Commissioner does 

not claim that applicant's case falls short of imposing on him 

the ministerial duty of registering the label in any respect 
save that he arbitrarily says that— 

A highway is not an article of manufacture.” 

I hat statement is not a legitimate exercise of discretion 
but is an abuse of his authority upon the mere allegation 
of an txeicise of disci etion. He might just as well refuse 
to register a label for canned tomatoes by saying! 

A can of tomatoes is not an article of manufacture 
but an article of food.” 

Any such arbitrary dictum about a fact apparent on the 
face of the papers surely would not release him from his 
duty. Making an incorrect statement about a fact which 
is apparent on the face of the papers is a very different 

thing from a judicial determination of some question of 
fact. 

In Amer. and Eng. Encyc. of Law, Volume 19, page 739, 
it is said : 

“Tf by reason of a mistaken view of the law, or 
otherwise, there has been in fact no action and bonafide 
exercise of judgment and discretion as, for instance, 
where the discretion is made to turn upon matters 
which under the law should not be considered, manda¬ 
mus will lie. So where the discretion is as to the 
existence of facts, entitling the relator to the thing 
demanded, if the facts are admitted or clearly proved, 
mandamus will issue to compel action according to 
law.” 

This is supported by the well known case of Marbury 
v. Madison, 1 Cranch, 137, and Butterworth v. U. S., 112 
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U. S., 50. In the last case, Buttervvorth, as Commissioner, 
was ordered to grant a patent where *he had refused not¬ 
withstanding the very clear provisions of law authorizing 
him to judicially determine whether or not a patent should 
be granted. The court said that on the facts either admitted 
or shown on the face of the record, it was his ministerial 
duty to grant the patent. In other words, the possession of 
some discretion under the law does not relieve an officer 
from all control by the courts or render applicants before 
him helpless to compel a performance of his duty. 

In American and Eng. Encyc. of Law, Volume 19, page 
737, it is said: 

“If, however, such judgment or discretion is abused 
and exercised in an arbitrary or capricious manner, 
mandamus will lie to compel a proper exercise thereof.’’ 

This is supported by the case of Virginia, 100 U. S., 339, 
where a judge excluded all colored men from the jury and 
in reply to a petition for mandamus the contention was 
made that the act of the judge was judicial and involved 
an exercise of discretion, which could not be controlled. 

The Supreme Court overruled the contention saying: 

“But if the selection of jurors could be considered in 
any case a judicial act, can the act charged against the 
petitioner be considered such when he acted outside of 
his authority and in direct violation of the spirit of 
the State statute ? That statute gave him no authority, 
when selecting jurors, from whom a panel might be 
drawn for a circuit court, to exclude all colored men 
merely because they were colored. Such an exclusion 
was not left within the limits of his discretion.” 

The judge could not exclude a colored man from the 
jury on the mere statement that he was not such a man 



7 


as contemplated by the law relating to juries. Such a state¬ 
ment was not a judicial determination but a mere misstate¬ 
ment about a fact which was apparent. So, in the present 
case the allegation that a highway is not an article of manu¬ 
facture is not a judicial determination of anything but is 
a mere erroneous statement about an admitted fact. 

In the case of Roberts v. U. S., 176, U. S., 221, the 
treasurer refused to pay interest on certain certificates on 
the ground that he had not redeemed the certificates within 
the meaning of the law which required such redemption 
before payment of interest. The court found from the 
facts stated in the record that the certificates had been 
redeemed within the meaning of the law, notwithstanding 
the treasurer’s statement to the contrary, and further found 
that the statement by the treasurer as to the redemption 
was not such judicial determination or exercise of dis¬ 
cretion as to prevent the grant of a mandamus. The court 
there said: 

“Unless the writ of mandamus is to become practic¬ 
ally valueless, and is to be refused even where a public 
officer is commanded to do a particular act by virtue 
of a particular statute, this writ should be granted. 
Every statute to some extent requires construction by 
the public officer whose duties may be defined therein. 
Such officer must read the law, and he must therefore, 
in a certain sense, construe it, in order to form a judg¬ 
ment from its language what duty he is directed by 
the statute to perform. But that does not necessarily 
and in all cases make the duty of the officer anything 
other than a purely ministerial one. If the law direct 
him to perform an act in regard to which no discretion 
is committed to him, and which, upon the facts exis¬ 
ting, he is bound to perform, then that act is ministerial, 
although depending upon a statute which requires, in 
some degree, a construction of its language by the 
officer. Unless this be so, the value of this writ is 
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very greatly impaired. Every executive officer whose 
duty is plainly devolved upon him by statute might 
refuse to perform it, and when his refusal is brought 
betore the court he might successfully plead that the 
performance of the duty involved the construction of 
a statute by him, and therefore it was not ministerial, 
and the court would on that account be powerless to 
give relief. Such a limitation of the powers of the 
court, we think, would be most unfortunate, as it would 
relieve from judicial supervision all executive officers 
in the performance of their duties, whenever, they 
should plead that the duty required of them arose upon 
the construction of a statute, no matter how plain its 
language, nor how plainly they violated their duty in 
refusing to perform the act required.” 

In the present case, the fact that a highway is an article 
of manufacture is much more plain on the face of the record 
than was the fact that the certificates had been redeemed in 
accordance with law in the above case. 

In the case of School of Magnetic Healing v. McAnnulty, 
187 U. S., 94, the court granted an injunction restraining 
the Postmaster from refusing to deliver mail to the com¬ 
plainant. The law provided that the Postmaster-General 
could order a Postmaster not to deliver mail to anyone 
where he had evidence satisfactory to him that the person 
was using the mails for fraudulent purposes and, in that 
case, the Postmaster-General had issued such an order and 
McAnnulty was acting under it. The Postmaster-General 
was certainly given discretion under the law and he was 
acting under an assumed exercise of that discretion, but the 
court held that on the facts admitted he had misunderstood 
and misapplied the law and that the complainant was not 
using the mails for fraudulent purposes. The court said: 

“The facts which are here admitted of record, show 
that the case is not one which by any construction of 
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t lose facts is covered or provided for by the statutes 
under which the Postmaster-General has assumed to 
act, and his determination that those admitted facts 
do authorize his action is a clear mistake of law as 
applied to the admitted facts, and the courts, therefore, 
must have power in a proper proceeding to grant relief! 
Otherwise, the individual is left to the absolutely un¬ 
controlled and arbitrary action of a public and adminis¬ 
trative officer, whose action is unauthorized by any law 
and is in violation of the rights of the individual. 
W here the action of such an officer is thus unauthorized 
he thereby violates the property rights of the person 
whose letters are withheld.” 


It is, of course, well settled that a mandamus may be 
issued by a higher court to a lower court ordering the allow¬ 
ance of an appeal. Ex parte Jordan, 94 U. S., 248; cat parte 
Railroad Co., 95 U. S., 211, Encyc. of Pleading and Prac¬ 
tice, Volume 13, page 570. In that case the law provides 
that under certain circumstances, a party has the right of 
appeal and it is the duty of the judge to allow an appeal, 
before lie allows an appeal, however, he must of course 
determine that the facts are such as to give the right of 
appeal under the law, and therefore he has some discretion. 
If, however, the facts shown by the record are such as to 
justify an appeal, he will be ordered by mandamus to allow 

the appeal notwithstanding his stated opinion to the 
contrary. 

So, in the present case, the Commissioner’s duty to 
register the label arose because of the existence of the facts 
shown by the record and he is not relieved of that duty 
because of any statement which he may make about those 
facts. The court is not deprived of jurisdiction to compel 
him to perform his duty because of any statement which 
he may make about the fact which is just as apparent to 
the court from the record as it can be to the Commissioner. 
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The copyright law says that “any person’’ entitled thereto 
may secure protection under certain circumstances. Would 
it be possible for the Commissioner to refuse registration 
because the applicant was colored, or was a woman, or was 
a corporation, on the mere statement by him that the appli¬ 
cant was not a “person” within the meaning of the law and 
then deprive this court of jurisdiction to control his illegal 
action on the plea that it constituted a judicial determination 
by him and involved an exercise of discretion? Surely not. 

This petition and the answer make it clear that the Com¬ 
missioner’s refusal to register the label is based on a mis¬ 
taken idea as to his duty under the law and not upon any 
real lack of those essential facts imposing the duty. 

The Examiner of Trade-Marks in setting forth his 
reasons for refusing registration (Exhibit A) cited a de¬ 
cision by a former Commissioner (cx parte Bowles, 97 
O. G., 2308, C. D., 1901, 225), to the effect that he con¬ 
strued the words “articles of manufacture” in the print and 
label law to mean “vendible commodities.” The Examiner 
them says: 

“This interpretation of the copyright act prevents 
the registration of a label for a highway in the opinion 
of the Examiner.” 

There is in fact absolutely nothing in the print and label 
law to limit the words “article of manufacture” to vendible 
commodities, but it is apparent that the Examiner and the 
Commissioner both base their statement that a highway is 
not an article of manufacture on the erroneous theory that 
nothing is an article of manufacture within the meaning 
of the law, unless it is a vendible commodity. Neither of 
them state and neither could truthfully say that a highway 
is not a physical thing manufactured or made by the work 
of man. The Examiner says: 
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“A highway is regarded as in the nature of realty 
or as a species of architecture and not a manufacture 
within the meaning of this term as used in the copy¬ 
right act.” 

This implies that it is made or manufactured since “a 
species of architecture” can not exist without being manu¬ 
factured. Your Honors furthermore can not read the label 
“Lincoln Highway” without thinking of a physically con¬ 
structed roadway which by the work of man has been made 
in such form as to permit easy travel over it. It is safe 
to say that not one person in ten thousand reading the label 
would have any different idea suggested by the words. The 
words, of course, really mean what they would be under¬ 
stood by the vast majority of those reading them as mean¬ 
ing. There can be no question therefore but that the label 
refers to an article of manufacture or a physical thing 
actually made by the work of man. 

The only question, if there is any, is whether the particu¬ 
lar article of manufacture is the kind of article of manu¬ 
facture contemplated by the print and label law. If it is 
the Commissioner has no discretion in the matter but must 
under the law register it as provided by law. The Com¬ 
missioner can not evade his duty under the law and evade 
all control of his action by this court by saying that it is 
not what it plainly is. The situation is analogous to that 
where a lower court refuses to allow an appeal on the ground 
that the order from w’hich the appeal is attempted was not 
a final decree (or such an order as is meant by the law 
permitting appeals). In such case if the higher court finds 
that the order is such as to permit an appeal it will grant a 
mandamus to compel its allowance. In other words, he has 
no discretion to say that the law means what it plainly does 
not mean. 
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Confusion Between Trade-marks and Labels 

In considering the kind of articles covered by the print 
and label law, the Commissioner seems to be laboring under 
the erroneous impression that the law relates to trade or 
commerce and that the articles must be articles of trade or 
commerce. He thinks that they must be vendible commodi¬ 
ties which can be sold and dealt in by the person seeking 
to register the label. 

Judge Barnard seems to have fallen into the same error 
confusing the law relating to labels with the law relating 
to trade-marks, since he said: 


“ 1 he trade-mark law uses the word ‘merchandise,’ 
instead of ‘articles of manufacture,’ but by analogy it 
would seem that the word ‘label’ to be registered, 
designed to be used for any other ‘articles of manu¬ 
facture,’ should naturally be applied to the same class 
of property.” 

As a matter of fact, there is no such analogy as here 
suggested, since the two laws relate to and control entirely 
separate and distinct things coming under separate and 
distinct provisions of the Constitution. 

It should be noted that this case comes under the copy¬ 
right laws based on the constitutional provision that 
Congress may give protection to the work of authors. It 
is not a matter of invention or a matter of interstate trade 
in the article to which the lal>el refers, but one of author¬ 
ship in the label itself. One who is the author of a picture 
which is intended for use simply as a picture to be looked 
at is entitled to protection under the general copyright law^. 
If, however, that same picture has on it the words “Canned 
Tomatoes” it becomes a print or label for canned tomatoes. 
It is no less entitled to copyright protection, but because 





it refers to another article it must be registered in the Patent 
Office. The author of the label in order to register it in 
the I atent Olfice does not have to deal in canned tomatoes. 
He simply has a label which he can print and sell to those 
'\ ho like its looks and who do deal in canned tomatoes. 
He is the author and proprietor of the label but is neither 
the manufacturer nor proprietor of the goods to which it 
refers. It makes no difference whether the articles them¬ 
selves are owned by some other individual or by the Govern¬ 
ment since it would be perfectly proper to register an artistic 
label for Government furniture, such as chairs or desks, 
and the label might indicate on its face that the article 
belonged to the U. S. Government. 

I he Government might purchase copies of the label for 
use on its furniture and no one else could print that par¬ 
ticular label for the Government. 

It is a fact of which your Honors may take judicial notice 
that theie are many lithographers who employ designers 
to get up attractive labels and they neither own nor deal 
in the articles to which the labels refer. They simply design 
and print the labels and sell the printed copies. They, 
how ever, are entitled to and do register those labels so that 

no one else can print and furnish copies to those who want 
the copies. 

Disregarding for the moment any technical definition or 
analysis of the words “Highway” and “manufacture,” I 
ask your Honors to consider the fundamental reasons for 
the copyright law and the intent of Congress in passing it, 
which was to protect authors. If a party is the author of 
a very attractive picture such as one including a portrait 
of Lincoln, is there any reason implied in the copyright 
law r which w'ould prevent him from securing protection 
against imitation because he conceived the idea of using it 
as a label on the Lincoln Highway and so marked it? Why 
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should he forfeit his right to protection by using it for that 
purpose rather than for canned tomatoes? 

The thing as an artistic production would undoubtedly 
involve such work of the author as was contemplated by 
the framers of the constitution and the framers of the copy¬ 
right law and there seems to be no reason whatever for 
assuming that in dividing prints and labels for other articles 
from other copyrightable matter Congress intended to ex¬ 
clude this particular work because the author has added to 
his work words indicating another article or thing. In the 
entire absence of any apparent reason why Congress should 
wish to exclude such works of an author from protection 
the intention can not be assumed without some clear expres¬ 
sions in the law of the intent. 

There is not only no reason for excluding from protection 
labels for highways but nothing in the wording of the law 
to effect that exclusion. A highway is in fact an article of 
manufacture. It is furthermore a vendible commodity 
although that is not necessary to registration. 

Congress did not in the law say, and there seems to be 
no reason why it should have said, that a print or label 
should refer to some other vendible commodity. The law 
was not seeking to regulate trade as the Commissioner 
seems to suppose but to protect the author. For some 
reason Congress seems to have thought that those works 
of an author which serve a useful purpose by designating or 
describing some other article of manufacture or thing should 
be registered in the Patent Office instead of the Library. 
That line of division left with the Library all those works 
of an author which would naturally be placed in an art 
gallery or library and which would have no utility except 
for study or contemplation and constitute “Works con¬ 
nected with the fine arts,” and gave to the Patent Office those 
which would from their nature have practical utility for 




other purposes, and be associated with other physical ob¬ 
jects. It was a division and not a limitation on the right of 
the author to protection. 

The Register of Copyrights has refused to register the 
label in the present case saying that, while it might be 
admitted to possess sufficient artistic merit, it is itself an 
article of utility designating something else, viz., Lincoln 
Highway. He refuses to register it because it docs describe 
another article and the Patent Office refuses because it does 
not describe another article. 

A Highway is an Article of Manufacture. 

For the reasons heretofore stated neither the Patent 
Office nor the courts have heretofore shown a disposition 
to be technical in regard to what is an article of manu¬ 
facture within the meaning of the print and label law. For 
instance, the Supreme Court in the leading case of Higgins 
v. Keuffel, 140 U. S., 428, relating to the print and label 
law pointed out clearly that the law does not relate to trade 
but is designed to protect authors and that to be entitled 
to the protection there must be involved some intellectual 
work of an author and not the mere work of a typesetter. 
The significant part of the court’s decision for the present 
purpose is the particular illustration which the court selected 
to show the type of label which could not be registered 
because of a lack of artistic merit. The court said: 

“A label on a box of fruit giving its name as ‘grapes’ 
even with the addition of adjectives characterizing 
their quality as ‘black’ or ‘white,’ or ‘sweet,’ or indi¬ 
cating the place of their growth, as Malaga or Cali¬ 
fornia, does not come within the object of the clause. 
The use of such labels upon those articles has no con¬ 
nection with the progress of science and the useful 
arts.” 
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By this illustration the court implied beyond question 
that if that very label for grapes had possessed artistic merit 
and had been original “founded in the creative powers of 
the mind” it would have been registerable. In the technical 
sense, however, gra^s are not “articles of manufacture.” 
1 hey might even be wild grapes which did not even have 
the care of man during their growth. They may have been 
selected and picked by man but they were certainly not 
manufactured by him in the technical sense. 

1 he Patent Office itself recognizes roads as constituting 
"articles of manufacture” tinder the patent statutes and 
there is certainly no reason why they should be considered 
any the less so under exactly the same words in the print 
and label law. In this connection, attention is called to the 
patent to Mattern, 602,023, granted April 5, 1898, where 
the first claim in the patent reads, 

“1. A road having a covering consisting of fine 
earthy or mineral matter and heavy oil incorporated 
therewith, substantially as set forth.” 

Attention is also called to the patent of Beard, 888,864, 
granted May 26, 1908, in which claim 3 reads as follows: 

“3. A road, consisting of a substratum, an upper 
stratum of relatively small stones, a top dressing of 
sand and a grouting of water and cement held in 
mechanical suspension.” 

In fact there are so many patents of this kind that we 
find that the Patent Office in issuing its official classification 
of patents includes under “Class 94 Paving” a sub-class 
entitled “Roads.” That class includes many patents. 

In the present case the Patent Office seems to take the 
position that nothing which when finished remains in place 
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and constitutes what may be called real estate can be con¬ 
sidered an article of manufacture but it is to be noted that 
m die official classification of patents there is “Class 72 
Masonry under which there are subclasses “Cellars," 
“Caves” and “Wells,” and there is “Class 61, Hydraulic 
Engineering” with sub-classes “Break-Waters,” “Canals” 
“Dams," “Docks,” “Drains,” and “Marine Ways.” In each 
of these there are many patents thus demonstrating beyond 
question a recognition of the fact that such immovable 
physical things pertaining to real estate are recognized as 
articles of manufacture” under the [latent law. The Com¬ 
missioner without reason and arbitrarily refuses to accord 
the same recognition to applicant’s similar article of manu¬ 
facture under the print and label law. 

Attention is called to the patent to Keach, No. 443,320 
December 23, 1890, which was granted for “Construction 
o Highways’ and also the patent to Platten, 506,071, 
Oct. 3, 1893. Other patents selected at random covering 
building construction are, Gilman, 341.650. May 11 1886- 
Richardson, 373,946. Nov. 29, 1887; Graw, 625,258, May 
: Goodman, 695,718, March 18. 1902, and Hodges 
/4/,425, December 22, 1903. Many others could be cited. 

n the case of Elizabeth v. Pavement Co., 97 U. S., 126, 

Supreme Court sustained a patent on a pavement. That 

was nothing more nor less than a road and it was certainly 

no less real estate than the highway to which this applicant’s 

label relates. The court could not have sustained that patenf 

without reaching the conclusion that it covered “an article 
of manufacture.” 


In the case of Riter-Conley Mfg. Co. v. Aiken, 203 Fed 
699, the Court of Appeals of the Third Circuit sustained 
a patent on a roof construction overruling the defense that 
it was for real estate and was not for “an article of manu¬ 
facture, saying “We are clear that the term ‘manufacture’ 
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in the patent law embraces buildings.” That case is very 
instructive. The court said, 

“That this patent is not for an art, a machine, or a 
composition of matter is, as it could not be otherwise, 
conceded; so that the question is: Is it covered by the 
term ‘Manufacture?’ To us it is clear that as building 
is embraced in the inclusive scope of ‘useful arts,’ and 
as buildings, both as a whole and in their constituent 
parts of wood, brick, glass, iron, etc., are manufactured 
products, and not natural objects, they fall within the 
broad terms ‘manufacture’ of the act of Congress and 
‘useful arts’ of the Constitution. From its original 
derivation of faccre manu, or handworked products, the 
word has broadened into all means of treating raw 
materials, and in modern times its dictionary definition 
is ‘anything made from raw materials by hand, by 
machinery, or by art.’ ” 

It was further said: 

“But the fact that the terms ‘machine’ and ‘manu¬ 
facture’ are both used in the statute shows the latter 
was meant to include subjects the former did not. 
Thus, whether required in that case or not, the state¬ 
ment of Judge Acheson in Johnson v. Johnston (C. C.) 
60 Fed., 618, that ‘the term “manufacture,” as used in 
the patent law, has a very comprehensive sense, embrac¬ 
ing whatever is made by the art or industry of man, 
not being a machine, a composition of matter, or a 
design,’ is in our judgment sound. It has stood un¬ 
challenged by judicial decision and has the support of 
standard authors. Thus 1 Robinson on Patents, §183, 
under the heading ‘Manufactures, a Comprehensive 
Class of Inventions,’ says: 

‘The species of inventions belonging to this class 
are very numerous, comprehending every article 
devised by man, except machinery, on the one side, 
and compositions and designs, upon the other.’ 
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Walker on Patents, page 12, says: 

\\ hatever is made by the hand of man, and is 
neither of these (machine, composition of matter, 
design) is a manufacture in the sense in which that 
word is used in the American patent law.’ 

And Curtis on Patents, §5, cites Hornblower v. Boul¬ 
ton, 8 Durnford & East, 98', where Lord Kenyon said: 


I have no doubt this patent is for a manufacture, 
which 1 understand to be something made b\ the 
hands of man / 


In tariff taxation, as well as commercial and bank- 
ruptcy cases, the word manufacture has been accorded 
the same meaning. Thus in Kidd v. Pearson. 128 
U. S., 20, 9 Sup. Ct., 10, 32 L. lid., 346, it is said: 


Manufacture is transformation—the fashioning 
of raw materials into a change of form for use.’ 


In Tide Co. 
839, 43 L. Ed 


v. U. S., 171, U. S., 216, 18 Sup. Ct., 
, 139, it is said: • 


‘The primary meaning of the word “manufacture’’ 
is something made by hand, as distinguished from a 
natural growth \ but, as machinery has largely suj>- 
planted this primitive method, the word is ordinarily 
used to denote an article upon the material of which 
labor has been expended to make the finished pro¬ 
duct.’ 


In Commonwealth v. Northern Co., 145 Pa., 105, 
22 Atl., 839, 14 L. R. A., 107, the Supreme Court of 
Pennsylvania said, of a company engaged in iron roof, 
bridge, and structural work, that the meaning of the 
word ‘manufacture’— 





‘has expanded with the advance of the arts and 
sciences until it has come to mean, as a verb, the 
making of anything by human art or skill, and, as a 
noun, anything made by art or skill.’ 

And referring later to this definition in Common¬ 
wealth v. Keystone Bridge Co., 156 Pa., 503, 27 Atl., 
2, in a case involving a similar corporation: 

‘If the definition just quoted is to be applied to 
the present defendant, then putting a roof or bridge 
together, is the making of something bv art or skill, 
and is manufacture as truly as making the constitu¬ 
ent parts.’ 

The Circuit Court of Appeals of the Eighth Circuit 
in re First Xat. Bank of Belle Fourche, 152 Fed., 67, 
81 C. C. A., 263, 11 Ann. Cas., 355, held: 

‘The word “manufacture” is a generic term of 
broad significance, advisedly used by Congress to 
include many species of corporations, and its compre¬ 
hensive meaning ought not to be whittled away by 
fine distinctions.’ ” 

It is very clear that there is no reason for confining the 
print and label law to any particular kind of article of 
manufacture and if the “Lincoln Highway” is something 
made by the work of man it is an article of manufacture 
within the meaning of the law. 

The present application makes it very clear that the label 
presented is for a physical thing and not for a mere intan¬ 
gible idea. It is not to designate any easement or legal right 
of travel but the physical construction which makes easy 
travel possible. It is safe to say that no intelligent person 
in the United States seeing the label presented in this case 
would not at once understand that it means an actual phys- 



ical road so constructed as to permit travel. They would 
understand not merely that they were legally entitled to 
travel but that such travel was by the work of man rendered 
physically possible and easy. In other words, they would 
unquestionably understand that a roadway had been built. 

In the face of that understanding of the words which the 
entire public would have, it is useless to analyze the word 
“highway” or cite dictionary definitions. The sole purpose 
of words is to convey ideas and the words of course actually 
mean what the readers of those words would understand 
them to mean. Thus, “Lincoln Highway” means a physical 
roadway having certain characteristics which permit travel 
over it. Xo such roadway exists in nature but must be 
made or manufactured and the reader of the label would 
understand from the label that it was a made road. 

It hardly seems necessary to argue that a roadway built 
by man is an article of manufacture. The Patent Office and 
the courts have as above stated uniformly recognized the 
physical thing called a roadway as an article of manufacture. 
Patents have been granted and sustained on particular ways 
of making roads and that of course could not have been 
done unless the thing produced was an article of manufac¬ 
ture. It will not do to say that the patents were on the road¬ 
bed and not on the road, because when completed they were 
in fact roads. No one can conceive of a road without con¬ 
ceiving of the physical surface constituting it and no one 
can conceive of a roadbed without conceiving a road. As 
above stated, the sole question is what the word means to 
the person reading it. Not one person in a thousand travel¬ 
ing in the country will make inquiry as to the roadbed on 
the line that he proposes to travel, but he will say “Is the 
road good? or How is the road?” Roads and highways 
and the labels for them are for the use of those traveling 
through the country and words of description on the label 
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which are intelligible to them are all that are necessary. 

If a label for a road is registrable, a label for a highway 
is of course equally registrable, since a highway is simply 
a particular kind of road, i. e., a public road. 

Webster gives as one definition of a Highway “A main 
road or thoroughfare” and defines a road as: “A place 
where one may ride; an open way or public passage for 
vehicles, persons, and animals; a track for travel forming 
a means of communication between one place and another. 
Road is generally applied to highways, but has a broader 
generic sense including highway, street, lane, etc.; way, 
path.” 

A road in the universally accepted sense of the term does 
not exist in nature but must be made or manufactured and 
is therefore an article of manufacture. 

The term “manufacture” should obviously be given the 
same meaning in the Print and Label Law which it has in 
the Patent Law, since the same word is used in the same 
sense in both laws. In Section 3 of the Print and Label 
Law, it is said: 

“No prints or labels designed to be used for any 
other articles of manufacture shall be entered under the 
Copyright Law r but may be registered in the Patent 
Office.” 

In Section 4886 of the Patent Laws, it is said that— 

“any person who has invented or discovered any new 
and useful art, machine, manufacture, or composition 
of matter”— 

may obtain a patent therefore under certain circumstances. 
It will be observed that the word “manufacture” is used in 
both law ? s and the meaning of that term is well settled in 
Patent Law where it has been raised in various legal pro- 



ceedings and has been determined. The Commissioner has 
no legal authority to give that word a different meaning 
in the label law arbitrarily holding that it means something 
contrary to what the courts have held that the word means. 
He can not avoid control of his arbitrary action upon the 
allegation of an exercise of discretion. 

The question whether the term “manufacture” applies 
to architecture or things which become part of the real 
estate after they are made was before the Circuit Court 
of Appeals for the Sixth Circuit in a decision rendered as 
late as March 3, 1914, in the case of International Mauso¬ 
leum Co. v. Sievert, 213 bed., 225. In that case the patent 
related to mausoleum construction and it was objected that 
the patent was invalid because it did not cover an article 
o! manufacture as called for in the patent statutes. The 
court overruled the objection and reviewed fully the de¬ 
cisions bearing on this subject. Among other things, the 
court said: 

“In Crier v. Innes (C. C. A., 2d Cir.) 170 Fed., 324, 
95 C. C. A., 508, a sarcophagus monument was held to 
be a manufacture and not a species of architecture, as 
defendant contends is the character of the device here. 
Riter-Conley Mfg. Co. v. Aiken (C. C. A., 3d Cir.) 
203 Fed., 699, at page 702, 121 C. C. A., 655, at page 
658, is a-persuasive decision. It was there held that 
a building or a part of a building, if it involves novelty 
or invention, is patentable as a manufacture: Judge 
Buffington saying: 

To say that a roof falls within the domain of 
architecture is not to decide the question; for the 
question is not whether a roof construction is in¬ 
cluded in architecture which, of course, it is, but 
whether the roof section here in question is, in view 
of its several constituent and co-operating elements, a 
manufacture. We must not be misled by the factors 
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of size or immobility. The pyramids, by reason of 
their bulk and solidity, are none the less a manu¬ 
facture, as distinguished from a natural object.’ 

That case (as does also the opinion of Judge Orr 
in the District Court (205 Fed., 531)), contains an 
interesting discussion of the question under considera¬ 
tion. It seems clear that the making of the various 
parts of the mausoleum would be manufacture. The 
subject in our opinion, does not lose its nature from 
the mere fact of the bringing of the parts together in 
a complete whole. See, also, Columbia Iron Works 
v. National Lead Co., 127 Fed., 99, 62 C. C. A., 99, 
64 L. R. A., 645, in which this court held that a corpo¬ 
ration engaged principally in the business of building 
and repairing steel ships for sale and upon order, and 
which prepared and gave shape to much of their ma¬ 
terial, was engaged in manufacturing under the bank¬ 
ruptcy act. See, also, Friday v. Hall, etc., Co., 216 
U. S., 449, 30 Sup. Ct., 261, 54 L. Ed., 562, 26 
L. R. A. (N. S.) 475, where a corporation organized 
to construct railroads, buildings, and other structures, 
whose principal business is making and constructing 
arches, walls, and other buildings out of concrete, which 
buys and combines together their materials in making 
concrete and supplies labor, machinery, and materials 
at the place that the contracts call for, is a corporation 
engaged principally in manufacturing within the mean¬ 
ing of the bankruptcy act.” 

To sustain the ruling in the present case would have the. 
effect of discrediting all of those patents which have been 
granted by the Patent Office covering road construction, 
buildings, and the other things above mentioned which when 
completed become a fixed part of the property or real estate. 
If those patents cover articles of manufacture within the 
meaning of the patent statutes, the highway referred to in 
the present case is an article of manufacture within the 





meaning of the label law. It is submitted that the construc¬ 
tion of the word “manufacture” which has thus been 
followed for so many years in granting patents should not 
at this late date be upset, thus practically taking away those 
rights which have been acquired and acted on by the various 


Conclusion. 

1 lie Register of Copyrights refuses to register the label 
because it refers to another article and the Commissioner 
of Patents admits that it would be registrable in his Office 
if it did refer to another “article of manufacture.” The 
applicant surely should not be deprived of his admitted right 
because of any such difference of opinion by the Govern¬ 
ment officials as to the classification of his work. The 
Register of Copyrights is right and the Commissioner of 
Patents is wrong since the label undoubtedly does refer to 
an article of manufacture. It is therefore the plain minis¬ 
terial duty of the Commissioner of Patents to register the 
label in his office in accordance with the law. 

It is submitted that the decision appealed from should 
be reversed. 


John M. Coit, 
Attorney for Appellant. 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1914. 

The United States of America 

EX RELATIONE The LINCOLN 

Highway Association 

v . 

Thomas Ewing, Commissioner 
of Patents. 

brief for the commissioner of patents. 

This case comes before this court on an appeal 
from the decision of the Supreme Court of the Dis¬ 
trict of Columbia denying relator’s petition that a 
writ of mandamus be issued to compel the Co mmit 
sioner of Patents to register an alleged label. 

It appears from the record that the relator sought 
to register a label for a highway. A copy of this label 
appears on page 10 of the record and, as shown, con¬ 
sists of a strip divided into three parts colored, re¬ 
spectively, red, white, and blue, the white portion 
bearing the words “Lincoln Highway” and the letter 
L. Registration of this label was sought under the 
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provisions of section 3 of the act of June 18, 1874, 
which reads as follows: 

Sec. 3. That in the construction of this act 
the words “engraving, cut, and print” shall be 
applied only to pictorial illustrations or works 
connected with the fine arts, and no prints or 
labels designed to be used for any other articles 
of manufacture shall be entered under the 
copyright law, but may be registered in the 
Patent Office. And the Commissioner of 
Patents is hereby charged with the supervision 
and control of the entry or registry of such 
prints or labels, in conformity with the regula¬ 
tions provided by law as to copyright of prints, 
except that there shall be paid for recording 
the title of any print or label, not a trade-mark, 
six dollars, which shall cover the expense of 
furnishing a copy of the record, under the seal 
of the Commissioner of Patents, to the party 
entering the same. [Italics mine.[ 

The commissioner refused registration on the 
ground that a highway is not an article of manu¬ 
facture. The issuance of the writ was asked for on 
the ground that this was a clear abuse of discretion. 

The act of June 18, 1874, was an amendment to the 
copyright act of 1870. The present copyright act 
was passed March 4, 1909 (35 Stats, at L., 1075), 
and shortly thereafter the question was raised 
whether the act of 1874 had not been repealed 
thereby. This question was referred to the Attorney 
General of the United States, who decided (28 Op. 
Atty. Gen., 116) that the act of 1874 had not been 
repealed. 
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At the request of the present commissioner the 
question was again referred to the Attorney General, 
who, in a letter to the Secretary of the Interior 
dated May 16, 1914 (203 O. G., 602), stated that a 
careful consideration of the arguments presented 
and of the legislative history of the copyright laws 
“ fails to convince me that the conclusions reached 
in the former opinion are wrong, and I must there¬ 
fore adhere thereto.” 

The law does not provide an appeal from the 
decision of the Commissioner of Patents refusing to 
register a label, and in the case of Allen , Commis¬ 
sioner of Patents , v. The U. S. of America ex rel. 
The Regina Music Box Co. (105 O. G., 747; 22 App. 
D. C., 271) this court held that the act of 1874 did 
not require the performance of a mere ministerial 
act, but that the commissioner was called upon to 
decide whether the thing presented for registration 
was or was not a label as defined by the statute 
and reversed the decision of the lower court ordering 
the issuance of a writ of mandamus to compel the 
commissioner to register the label. 

The question in that case was whether the label 
had been used upon an article of manufacture or 
was in fact merely a trade-mark. The label itself 
did not specify the goods upon which it was to be 
used and the commissioner ruled that it therefore 
was not a print or label to be used “for any other 
articles of manufacture.” 

In the present case the label is said to be designed 
to be used for “a highway.” The commissioner 





ruled that “a highway” is not an article of manu¬ 
facture within the meaning of the act of 1874 and 
that therefore the label was not registrable in the 
Patent Office. 

It is submitted that when an application is made 
for registration of a label it is the duty of the Com¬ 
missioner of Patents under the statute to determine 
whether the thing for which the label is designed 
to be used is an “article of manufacture,” and that 
in so deciding he exercises his discretion just as 
much as he does in determining, as in the case cited, 
whether the thing presented for registration was a 
label within the meaning of the statute. 

That mandamus will not lie to control an executive 
officer of the Government in discharging an official 
duty which requires the exercise of his judgment and 
discretion is well settled. (Butterworth v. Hoe , 112 
U. S., 50; United States v. Black , 128 U. S., 40; River - 
side Oil Co. v. Hitchcock , 190 O. G., 316). 

In the last of these cases the court said: 

Whether he decided right or wrong is not 
the question. Having jurisdiction to decide 
at all, he had necessarily jurisdiction, and it 
was his duty to decide as he thought the law 
was, and the courts have no power whatever 
under those circumstances to review his de¬ 
termination by mandamus or injunction. The 
court has no general supervisory power over 
the officers of the Land Department by which 
to control their decisions upon questions within 
their jurisdiction. If this writ were granted we 
would require the Secretary of the Interior to 
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repudiate and disaffirm a decision which he 
regarded it his duty to make in the exercise of 
that judgment which is reposed in him by law, 
and we should require him to come to a deter¬ 
mination upon the issues involved directly 
opposite to that which he had reached and 
which the law conferred upon him the juris¬ 
diction to make. Mandamus has never been 
regarded as the proper writ to control the 
judgment and discretion of an officer as to the 
decision of a matter which the law gave him 
the power and imposed upon him the duty to 
decide for himself. The writ never can be 
used as a substitute for a writ of error. Nor 
does the fact that no writ of error will lie in 
such a case as this, by which to review the 
judgment of the Secretary, furnish any founds 
tion for the claim that mandamus may there¬ 
fore be awarded. The responsibility as well 
as the power rests with the Secretary, uncon- 
trolled by the courts. 

Neither the case of Roberts v. United States, 
176 U. S., 221, nor that of American School 
of Magnetic Healing v. McAnnulty, 187 U. S., 
94, decides anything opposing these views. 

Appellant contends, however, that it is self-evident 
that a highway is an article of manufacture since it is 
made by the work of man, and that therefore the 
refusal to register the label was a clear abuse of dis¬ 
cretion. Reference is made to the records of the 
Patent Office to show that patents are granted for 
pavements and roads under the statute which pro¬ 
vides for the granting of patents for any new and 




useful art, machine, manufacture or composition of 
matter. 

It is submitted, however, that appellant’s label 
would not be understood, and was not designed to be 
understood, as applying to a physically constructed 
roadbed designed to make travel over it easy, but 
to the route across the country which has been 
selected by appellant and called the “ Lincoln 
Highway.” 

A highway is defined by the Standard Dictionary 
as follows: 

A specified line of travel, by land or water, 
over which a right or easement is enjoyed by 
the public of freely passing; a public thorough¬ 
fare, as distinguished from a private way. 

Appellant’s application (record, pp. 9 and 10) and 
the printed matter which accompanies the applica¬ 
tion show that it is to such a route or right of way 
that the label is designed to be applied. The applica¬ 
tion states that the label is to be used in connection 
with a highway established and to be established 
through several States of the United States from New 
York to San Francisco. 

In the printed matter which was filed with the ap¬ 
plication the following statements are made: 

In selecting the route of the Lincoln High¬ 
way, the Lincoln Highway Association has 
not only relied upon the reports of its own 
engineers, but has consulted with the best- 
known transcontinental road lookers. 






It should be understood that this book is in 
no way intended to supersede regular official 
route books. It is only intended to make 
more clear and definite certain portions of the 
route traversed by the Lincoln Highway. 

The Lincoln Highway has been fittingly 
dedicated. In the 200 or more cities, villages, 
and hamlets along the route mass meetings, 
old-fashioned torchlight processions, and band 
concerts vied with the merrymaking of 
Halloween. 

Local designations are to be abandoned. It 
is all to be the Lincoln Way. 

The Omaha Commercial Club took charge of 
marking that part of the road which leads 
through the Nebraska metropolis. 

The announcement of the route by President 
Henry B. Joy, of the highway association, 
was followed by cordial indorsements of the 
plan. . 

Gov. Cox has ordered the State highway 
commissioner to put practically the entire 
road force of the State upon the route selected 
by the Lincoln Highway officials. 

It is undoubtedly true that certain work is done in 
making a road, but a highway is no more an article of 
manufacture than would be a city lot which has been 
graded to conform to the street level. Obviously no 
label could be registered by a real-estate dealer for 
city lots, even though some work had been done on 
these lots in order to put them in condition for sale. 

It is submitted that this case falls clearly within the 
ruling of this court in the case of Allen v. The Regina 




Music Box Co., and, further, that there has been no 
abuse of discretion on the part of the commissioner, 
but, on the contrary, registration of the label was 
properly refused, and that the decision of the lower 
court should be affirmed. 

R. F. Whitehead, 
Counsel for the Commissioner of Patents . 

September 14, 1914. 





